AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Nuclear Regulatory Commission

(b) The Secretary of the Commission
has the authority to rule on procedural
matters set forth in 10 CFR 2.346.

(c) There are no restrictions on ex
parte communications or on the ability
of the NRC staff and the Commission
to communicate with one another at
any stage of the regulatory process,
with the exception that the rules on ex
parte communications and separation
of functions set forth in 10 CFR 2.347
and 2.348 apply to proceedings under 10
CFR Part 2 for imposition of a civil
penalty.

(d) The procedures set forth in 10
CFR 2.205, and in 10 CFR part 2, sub-
parts C, G, L and N will be applied in
connection with NRC action to impose
a civil penalty pursuant to Section 234
of the Atomic Energy Act of 1954, as
amended, or Section 206 of the Energy
Reorganization Act of 1974 and the im-
plementing regulations in 10 CFR part
21 (Reporting of Defects and Non-
compliance), as authorized by section
1312(e) of the Atomic Energy Act of
1954, as amended.

(e) The procedures set forth in 10
CFR 2.206 apply to a request by any
person to institute a proceeding pursu-
ant to §76.70 to amend, revoke, or sus-
pend a certificate of compliance or ap-
proved compliance plan, or for such
other action as may be proper.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6670, Feb. 12, 1997; 69 FR 2281, Jan. 14,
2004]

§76.74 Computation and extension of
time.

(a) In computing any period of time,
the day of the act, event or default
after which the designated period of
time begins to run is not included. The
last day of the period so computed is
included unless it is a Saturday, Sun-
day, or legal holiday at the place where
the action or event is to occur, in
which event the period runs until the
end of the next day which is neither a
Saturday, Sunday, nor holiday.

(b) Except as otherwise provided by
law, whenever an act is required or al-
lowed to be done at or within a speci-
fied time, the time fixed or the period
of time prescribed may for good cause
be extended or shortened by the Com-
mission.

§76.76

§76.76 Backfitting.

(a)(1) Backfitting is defined as the
modification of, or addition to, sys-
tems, structures, or components of a
plant; or to the procedures or organiza-
tion required to operate a plant; any of
which may result from a new or
amended provision in the Commission
rules or the imposition of a regulatory
staff position interpreting the Commis-
sion rules that is either new or dif-
ferent from a previous NRC staff posi-
tion.

(2) Except as provided in paragraph
(a)(4) of this section, the Commission
shall require a systematic and docu-
mented analysis pursuant to paragraph
(b) of this section for backfits which it
seeks to impose.

(3) Except as provided in paragraph
(a)(4) of this section, the Commission
shall require the backfitting of a plant
only when it determines, based on the
analysis described in paragraph (b) of
this section, that there is a substantial
increase in the overall protection of
the public health and safety or the
common defense and security to be de-
rived from the backfit and that the di-
rect and indirect costs of implementa-
tion for that plant are justified in view
of this increased protection.

(4) The provisions of paragraphs (a)(2)
and (a)(3) of this section are inappli-
cable and, therefore, backfit analysis is
not required and the standards in para-
graph (a)(3) of this section do not apply
where the Commission or staff, as ap-
propriate, finds and declares, with ap-
propriately documented evaluation for
its finding, any of the following:

(i) That a modification is necessary
to bring a plant into compliance with a
certificate or the rules or orders of the
Commission, or into conformance with
written commitments by the Corpora-
tion; or

(if) That regulatory action is nec-
essary to ensure that the plant pro-
vides adequate protection to the health
and safety of the public and is in ac-
cord with the common defense and se-
curity; or

(iii) That the regulatory action in-
volves defining or redefining what level
of protection to the public health and
safety or common defense and security
should be regarded as adequate.
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§76.81

(5) The Commission shall always re-
quire the backfitting of a plant if it de-
termines that the regulatory action is
necessary to ensure that the plant pro-
vides adequate protection to the health
and safety of the public and is in ac-
cord with the common defense and se-
curity.

(6) The documented evaluation re-
quired by paragraph (a)(4) of this sec-
tion must include a statement of the
objectives of and reasons for the modi-
fication and the basis for invoking the
exception. If immediate effective regu-
latory action is required, then the doc-
umented evaluation may follow, rather
than precede, the regulatory action.

(7) If there are two or more ways to
achieve compliance with a certificate
or the rules or orders of the Commis-
sion, or with written Corporation com-
mitments, or there are two or more
ways to reach a level of protection
which is adequate, then ordinarily the
Corporation is free to choose the way
which best suits its purposes. However,
should it be necessary or appropriate
for the Commission to prescribe a spe-
cific way to comply with its require-
ments or to achieve adequate protec-
tion, then cost may be a factor in se-
lecting the way, provided that the ob-
jective of compliance or adequate pro-
tection is met.

(b) In reaching the determination re-
quired by paragraph (a)(3) of this sec-
tion, the Commission will consider how
the backfit should be scheduled in light
of other ongoing regulatory activities
at the plant and, in addition, will con-
sider information available concerning
any of the following factors as may be
appropriate and any other information
relevant and material to the proposed
backfit:

(1) Statement of the specific objec-
tives that the proposed backfit is de-
signed to achieve;

(2) General description of the activity
that would be required by the Corpora-
tion in order to complete the backfit;

(3) Potential change in the risk to
the public from the accidental release
of radioactive material,

(4) Potential impact on radiological
exposure of facility employees;

(5) Installation and continuing costs
associated with the backfit, including
the cost of plant downtime;
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(6) The potential safety impact of
changes in plant or operational com-
plexity, including the relationship to
proposed and existing regulatory re-
quirements;

(7) The estimated resource burden on
the NRC associated with the proposed
backfit and the availability of such re-
sources;

(8) The potential impact of dif-
ferences in plant type, design, or age
on the relevancy and practicality of
the proposed backfit; and

(9) Whether the proposed backfit is
interim or final and, if interim, the jus-
tification for imposing the proposed
backfit on an interim basis.

() No certificate will be withheld
during the pendency of backfit anal-
yses required by the Commission’s
rules.

(d) The Executive Director for Oper-
ations shall be responsible for imple-
mentation of this section, and all anal-
yses required by this section shall be
approved by the Executive Director for
Operations or his or her designee.

[59 FR 48960, Sept. 23, 1994, as amended at 62
FR 6671, Fed. 12, 1997]

Subpart D—Safety

§76.81 Authorized use of radioactive
material.

Unless otherwise authorized by law,
the Corporation shall confine its pos-
session and use of radioactive material
to the locations and purposes covered
by the certificate and/or approved com-
pliance plan. Except as otherwise pro-
vided, the certificate or approved com-
pliance plan issued pursuant to the re-
quirements in this part entitles the
Corporation to receive title to, own,
acquire, receive, possess, and use radio-
active material in accordance with the
certificate.

§76.83 Transfer of radioactive mate-
rial.

(a) The Corporation may not transfer
radioactive material except as author-
ized pursuant to this section.

(b) Except as otherwise provided and
subject to the provisions of paragraphs
(c) and (d) of this section, the Corpora-
tion may transfer radioactive material:

(1) From one component of the Cor-
poration to another;
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